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On account of their unusual amount of lateral surface compared 
to their support, billboards are perhaps more frequently blown 
down than any other structure and it is for this reason that the reg- 
ulating ordinances practically always have some provision which 
requires billboards to be placed some distance from the street line. 
In this way pedestrians are protected. However, a number of cases 
hold such a regulation to be an unreasonable restriction. 7 

The question some times arises as to the constitutionality of a 
regulation which is not only prospective in its application but also 
retroactive. Is it constitutional to destroy billboards which were 
entirely legal when erected because they do not comply with the 
terms of an ordinance passed subsequent to their erection? The 
law looks with disfavor on all retroactive legislation, and if an or- 
dinance can be construed as prospective only such a construction 
should be placed upon it. 8 But when retroactive force is clearly 
intended, the ordinance should be held unconstitutional. 9 A bill- 
board lawful at the time of its erection cannot become unlawful by 
reason of an ordinance. It may only be abated on the theory of 
common law nuisances. It is well settled that an object legal in 
itself cannot be made a nuisance by legal enactment. 10 A nuisance 
is an annoyance, anything that worketh hurt, inconvenience or dam- 
age. Hence, until a lawfully erected billboard is determined on 
final hearing to be a common law nuisance it cannot be constitution- 
ally abated. 11 However, in a recent case, Cream City Bill Posting 
Co. v. City of Milwaukee (Wis.), 147 N. W. 25, it is held that an 
ordinance which requires the removal of existing billboards and the 
substitution of others complying with the ordinance, is reasonable 
and valid. 



Right of a Corporation to Purchase Shares of Its Own 
Stock. — There are three leading rules as to the right of a corpora- 
regulation can be too strict since billboards furnish convenient hiding 
places for criminals and prostitutes, and also the space behind them 
is constantly used for a dumping ground and public privy. On the 
other hand the North Carolina Supreme Court in State v. Whitlock, 
149 N. C. 542, 62 S. E. 123, holds that a simple ordinance providing 
that all billboards shall be at a distance two feet greater than their 
height from the street is unreasonable arid unconstitutional. 

' Bryan v. City of Chester, 212 Pa. 259, 61 Atl. 894. The Court said: 
"Perhaps regulation may be made with reference to the manner of 
construction so as to insure safety, but the prohibition of erection of 
structures upon the lot line however safe they may be, would be an un- 
warranted invasion of private rights." 

8 Auffmordt v. Raisin, 102 U. S. 620. 

* See Whitmier & Filbrick Co. v. City of Buffalo, 118 Fed. 773. 

10 See State v. Derry, 171 Ind. 18, 85 N. E. 765; McConnell v. Mc- 
Killip, 71 Neb. 712, 99 N. W. 505. 

11 Whitmier and Filbrick Co. v. City of Buffalo, supra. In the opin- 
ion it is stated that "such structures are not per se illegal by reason of 
this ordinance which has been declared valid. The ordinance cannot 
be retroactive." 
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tion to purchase shares of its own stock ; one of them being Eng- 
lish, and the other two American. In England, a corporation may 
not legally make such a purchase unless expressly authorized to do 
so. 1 The court bases its ruling on the ground that, to allow the 
purchase would permit a reduction of capital, and creditors would 
thereby be deprived of assets to which they are entitled to look for 
payment to them of debts due from the corporation. 

In the United States there are two rules on the question, each 
having its modifications and exceptions. The first, or minority rule, 
follows the English holding, and denies the right of even a solvent 
corporation to purchase shares of its own stock, in the absence of 
express authorization. 2 In the case cited, the court said that the 
fact that the transaction was entered into in good faith did not 
validate the contract. Such re-purchase, it was stated, did in fact 
reduce the capital stock, and was therefore illegal, as being con- 
trary to public policy and the rights of the creditors of the corpora- 
tion and its remaining stockholders. 

The second United States rule, which is also the majority holding, 
is that a solvent corporation may, in the absence of charter, statu- 
tory, or other restrictions, re-purchase its own stock. This is true 
certainly where there is no fraud or other illegality, and where the 
purchase itself does not render the corporation insolvent. 3 And, 
if the purchase and payment are completed while the corporation 
is solvent, its subsequent insolvency will not entitle its trustee in 
bankruptcy to demand back the money paid out by the corporation 
for the stock. 4 It has even been held that a contract of re-purchase 
entered into while the corporation is solvent will remain good even 
though insolvency thereafter occurs before complete perform- 



1 Trevor v. Whitworth, L. R. 12 App. Cas. 409, 2 Smith's Cas. 977, 
1 Keener's Cas. 694, 1 Cum. Cas. 384. But the court points out that 
a repurchase is to be distinguished from a forfeiture to the corpora- 
tion of shares for which an unpaid shareholder cannot complete pay- 
ment. For, in the case of forfeiture, the company expends nothing; 
and therefore the capital and assets are not in fact reduced, and the 
creditors are not really injured. See also In re Dronfield Silkstone Coal 
Co., 17 Ch. Div. 76, 1 Wilg. Cas. 1041. 

2 Maryland Trust Co. v. National Mechanics Bank, 102 Md. 608, 63 
Atl. 70. It should be noted that here the corporation was not rendered 
insolvent by the purchase, and therefore the existing creditors were 
not in fact injured. 

3 Harrison, J., "In the absence of charter or statutory prohibition, it 
is well settled, indeed the prevailing doctrine in the United States, 
that corporations may purchase, hold, and sell shares of their stock, 
provided they act in good faith and without intent to injure their cred- 
itors." U. S. Mineral Co. v. Camden & Driscoll, 106 Va. 663, 56 S. E. 
561; Dalton Grocery Co. v. Blanton, 8 Ga. 809, 70 S. E. 183; Adam v. 
New Eng. Inv. Co., 33 R. I. 193, 80 Atl. 426; San Antonio H'd'w. Co. 
v. Sanger (Tex. Civ. App.), 151 S. W. 1104. 

* Tierney v. Butler, 144 Iowa 553, 123 N. W. 213. The reason given 
for the holding of the court was that the contract, even if ultra vires, 
was fully executed, and was not contrary to statute or public policy. 
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ance. 5 But in the case of In re Fechheimer Fishel Co. (C. C. A.), 
212 Fed. 357, it was held, under the New York statute, that insol- 
vency at the time of payment, i. e. when a note given in payment ma- 
tured, would render the contract unenforceable. 6 Similarly, al- 
though the corporation is solvent before the purchase, yet, if the 
purchase itself causes insolvency, the transaction is a fraud on 
creditors, and is therefore unenforceable. 7 

If a corporation, already insolvent, attempts to re-purchase 
shares of its stock, it is generally held that the transaction is in- 
valid. 8 Such a purchase reduces needed assets of the company and 
injures seriously the rights of creditors. It is therefore a fraud 
against such creditors, and a violation by the corporation of the 
trust reposed in it by law. Hence the contract is invalid. 

Different phases of the subject are regulated in many States by 
statute. 9 

But it should be observed that a different situation arises where 
the very contract, under which the stockholder purchases his shares 
from the corporation, provides for re-purchase of the stock by the 
corporation under certain specified circumstances. Such a transac- 
tion is held to constitute, not a re-purchase, but a conditional sale. 10 



' Butler v. Beach, 82 Conn. 417, 74 Atl. 748; Cole v. Cole Realty Co., 
169 Mich. 347, 135 N. W. 329. In both these cases the shareholders 
knew of, or consented to, the purchase, and hence could not afterwards 
object to it. 

' See also Richards v. Weiner Co., 207 N. Y. 59, 100 N. E. 592. 

7 See Atlanta, etc., Ass'n v. Smith, 141 Wis. 377, 123 N. W. 106. 

" Hall & Farley v. Alabama, etc., Co., 173 Ala. 398, 56 So. 235. In 
the opinion, the court says "* * * as against creditors of the cor- 
poration, it could not lawfully purchase the shares of its own stock, 
nor could it discharge the liability of its stockholders, as for unpaid 
subscriptions, by paying such debts for them with the assets of the 
corporation. 

"It is the function of a corporation to purchase and sell its prop- 
erty, but not its stock unless so authorized; and certainly not if the 
effect is to defraud its creditors. * * * If stock of a corporation is 
paid, that which is paid, together with its proceeds, becomes the prop- 
erty and assets of the corporation. If not paid the liability of the 
stockholders to pay forms the property of the corporation. The latter 
kind can be, and is intended to be, transferred into the former; but 
the corporation as an entity owns both, and hence can purchase neither 
unless so authorized." See also Tiger Bros. v. Rogers, etc., Co., 96 
Ark. 1, 130 S. W. 585, 30 L. R. A. (N. S.) 694, 23 Ann. Cas. 488. 

' Lemoore Co. v. McKenna, 163 Cal. 736, 127 Pac. 345. Certain for- 
malities required in re-purchase transactions. Hunter v. Granflo, 246 
Mo. 131, 151 S. W. 741. No corporation shall issue stock except for 
money, labor done, or property actually received, and it shall engage 
in no business other than that expressly authorized. Manning v. Hock- 
ing Val. Ry. Co., 183 Fed. 133. Preferred stock may be redeemed by 
the corporation issuing it. Knickerbocker Co. v. State Board, 74 N. 
J. L. 583, 65 Atl. 913, 9 L. R. A. (N. S.) 885. A corporation cannot 
purchase its shares for an illegitimate purpose. 

" Hyman v. N. Y. Urban, etc., Co., 79 Misc. Rep. 439, 140 N. Y. Supp. 
138. 
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It is an indivisible contract, and if enforced in part, must be upheld, 
as a whole'. 11 

The true rule on principle would seem to be that a solvent cor- 
poration may reduce its capital by re-purchase, provided the trans- 
action is bona fide, and creditors are not in fact injured. But such 
reduction must not render the remaining capital 'less than the mini- 
mum prescribed by the corporate charter. For the amount of such 
minimum is directly or indirectly the decree of the legislature, 
amounting, therefore, practically to a statute. If, however, the cor- 
poration is insolvent already, or is rendered insolvent by the pur- 
chase, it cannot buy back its stock. To allow it to do so, would be 
the grossest fraud upon all injured parties. 

11 Mulford v. Torrey Exploration Co., 45 Colo. 81, 100 Pac. 596. 



